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EVENING SESSION 

Friday, April 2k, 190S 

The Society met at 8 o'clock p. m., Hon. George Gray, of Dela- 
ware, in the chair. 

The Chairman. Gentlemen, the program for the evening hegins 
-with an address by General Horace Porter, late our ambassador to 
France and also lately a member of the International Conference to 
The Hague, who will speak on the topic "Arbitration at the Second 
Hague Conference." He will be followed by an address by Mr. R. 
C. Smith, of Montreal, Canada. 

ADDRESS OF MR. HORACE PORTER, 
OF NEW TOBK CITY 

[Mr. Porter's speech is omitted at his request] 

The Chairman (Mr. Gray). After this very interesting address 
of General Porter, we will have the pleasure of hearing from Mr. R. 
C. Smith, a distinguished lawyer and King's Counsel of our neigh- 
boring country, Canada. Mr. Smith is from Montreal. 

ADDRESS OF MR. R. C. SMITH, K. C, 
OF MONTREAL, CANADA 

Mr. Chairman, Ladies, and Gentlemen: If I had addressed you 
before the distinguished gentleman whom you have just heard, you 
might have treated what I have to say as a purgatorial prelude to 
elysian delights to follow, but as it is you can only regard it as a very 
somber afterglow after the brilliant, diplomatic sun has set for the 
time being. 

When I was invited to write a short paper, not by any means to 
exceed half an hour, I did not anticipate that I shoidd present it to 
such an audience. I imagined it would be read around a small table 
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with a few gentlemen, knowing vastly more about the subject than I 
did myself, instead of which I find myself confronted with the real 
intelligence — because it is the real intelligence of every nation — 
the ladies — and you will have to listen to the croaking of a frog 
where you ought to listen to the silvery tones of a nightingale. All 
I can do is to read this very fragmentary paper — necessarily very 
fragmentary and suggestive because I have not attempted to reason 
out anything, but merely to refer very disjointedly to a few of the 
objections raised against arbitration, and if you will allow me to 
race over it — granting me what indulgence you are able to in this 
heat — I suppose that I shall have achieved everything that I can 
hope for in this mission. 

I can scarcely claim that m}' addressing so many distinguished 
publicists and diplomatists upon a subject of international law 
resembles even the familiar anomaly of carrying coals to Xewcastle. 
It would rather be like attempting to carry to that .coal center a 
cargo of inferior slate and shale in a birch-bark canoe. And yet if I 
may judge by much that has been written upon the Second Hague 
Conference, I ought not to trouble myself about any special qualifi- 
cations to write. Borrowing the language of Lord Byron to the 
editors of the Edinburgh Review: 

Wliile these are censors, 'twould be sin to spare ; 
While such are critics, why should I forbear ? 

As a humble observer, yet taking a deep interest in the progress 
of reason and principle in intei'national relations, I could not read 
without regret the concluding sentences of the article in the January 
Edinburgh Review : 

A peace conference which is forbidden to discuss expenditure upon 
armaments and from which the rules of naval warfare have admit- • 
tedly been withdrawn; a world congress which the world treats with 
silence or with ridicule; an assembly in which diplomacy and law 
confound each other, does not justify itself. 

I could have wished that Byron could have returned to lis long 
enough to say something more to the Edinburgh Review. And a 
writer in the Contemporary Review asks : 
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Do the delegates at The Hague, with their water-tight compart- 
ments of fine distinctions, their ingenious hair-splitting and scholastic 
casuistry, faithfully represent their respective peoples? Is distrust 
of each other one of the characteristic traits of the political com- 
munities of the world ? If so no proposals, however well received at 
the conference, will uproot the causes of war; and so long as the 
cause continues in operation the effect will be produced necessarily. 
We must begin at the beginning. 

Another writer, in the Atlantic Monthly, attributes what he is 
pleased to call the chief failures of the conference to the rivalry of 
England and Germany. And so in dailies and weeklies and month- 
lies, and even in stately quarterlies, we read that because limitation 
of armament was not agreed to, because arbitration was not made 
obligatory, because the laws of naval warfare were not codified, and, 
forsooth, because the causes of war were not eliminated and the holy 
calm of millennial peace forever assured, the Second Hague Con- 
ference was a- failure. It appears to me, and I do not apologize for 
saying it, that there is far more cause for discouragement in much 
of the critical writing upon its work than in anything that occurred 
in the sessions of the conference itself — discouragement that so many 
who should be leaders of thought in their respective communities 
evince so slight an appreciation of the grand significance of the mere 
fact of such a conference at all, and so crude an impatience for 
stupendous results. We are told we must begin at the beginning and 
uproot the causes of war or nothing can be accomplished. The pos- 
sible causes of war are in a large degree accidental and unforeseen, 
and will not diminish but increase as intercommunication increases. 
Merchants who have never seen or heard of each other are not likely 
to be embroiled in litigation. The frontiers of nations widely sepa- 
rated by distance are coming very close together, and it may be one 
thing to remove the possible causes of war and quite another to 
remove the necessity for war. There will probably be no difficulty 
in obtaining a general rejection of Colonel Maude's assumption in 
his recent book, " War and the World's Life," that " war is an indis- 
pensable necessity of human progress;" but if all effort is to be 
abandoned until we can uproot the causes of war, the prospects of 
peace are not the brightest. I have lately read somewhere the con- 
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trary of what I am now saying, viz, that the general dissatisfaction 
with what had been accomplished at The Hague was a most hopeful 
sign as indicating that the results had not registered the full progress 
of civilization and that the people wei'e ready for much more tangible 
accomplishment. I confess that this dissatisfaction is, to me, more 
depressing than encouraging. We do not need to be told that the 
enlightened masses desire peace and not war, and that they earnestly 
and impatiently yearn for the establishment of some power, code, and 
court that will afford an easy solution of international difficulties. 
But if any real progress is to be made it must surely begin by some 
fair appreciation of the problem as it exists. It is easy to imagine 
Utopian systems and to complain when they are not realized ; but it is 
very much more useful to take a sane and practical view of the situa- 
tion as it is and the reasonable possibilities in view of the vast diver- 
sity of present interests and historical development. Our estimate 
of what was done at The Hague will naturally be to some extent 
influenced by our own elementary notions of international law — 
whether we regard it, with Sir Edward Fry, as " little more than 
the chaos of opinion and of decisions of national courts," or whether 
we classify under the term " international law " all the moral forces 
of the world, or whether intermediately we adopt the purely his- 
torical view of it as comprising the usages and conventions of nations. 
The conception of Grotius, which Sir Henry Maine thinks taken 
directly from the Roman publicists, seems still to be the inspiration 
of much that is written on international relations. It was that man, 
living in a state of nature, without social organization, and therefore 
without positively prescribed law, would still be subject to certain 
rules of conduct, which were ascertainable from the nature of things 
and which he called " the law of nature ; " that nations, being integers 
acknowledging no common superior, were like individuals living in a 
state of nature, and therefore that the law of nature was the code 
of nations. Vattel, pursuing the idea further, and realizing that 
nations do exist as entities independent one of another, and predicat- 
ing that their relations must be determinable by some principle, calls 
the law natural the " necessary law of nations." So, among the mod- 
era writers, we have M. Pradier-Fodere, who defines the scope of 
international law study as follows : 
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Le champ de cette etude est la recherche de ce. qui doit etre, et la 
constatation de ce qui est; elle recherche done et elle constate: d'ou 
deux points de vue : la theory et la realite. 

He groups Burke, Hugo, Savignj', Moimnsen, Strauss, and Blunt- 
schli under the name of the historical school, who, he says, do not 
occupy themselves with rational principles but merely with historical 
realities, and he sums up the question in these words : 

To say that there is no international law beyond the customs fol- 
lowed or the obligations contracted by states is to exclude from inter- 
national law that which is a fact and a law — the necessary principle 
of moral order superior to human will, which binds individuals — 
and is to transform law into a simple science of material observation. 

With such high ideal we must, of course, all be in sympathy. John 
Bright, in stating his reasons for resigning from Mr. Gladstone's 
Cabinet, said he held the moral law to be binding upon nations as 
upon individuals, to which Mr. Gladstone readily assented, differing 
only in the application of the law. This was made as a purely 
ethical statement, but if offered as a legal proposition it is obvious 
that it lacks what I believe the French call in mechanics a point 
d'a.ppui. We can not speak of law without associating it with the 
coordinate and independent branches of government, the legislative, 
the judicial, and the executive; but upon what shall we rest the 
statement of the binding force of the moral law between nations. 
As Wheaton says, there is no legislative or judicial authority recog- 
nized by all nations; they have not as yet organized any common 
paramount authority. We may reject Eousseau's theory of the social 
compact as to the origin and force of law, but in the last analysis what 
else is there between nations? Even if some " common paramount 
authority" were organized, and all the great powers of the world 
pledged their armies and navies to enforce the decisions of such 
authority, the whole fabric would still have its basis in contract, and 
would subsist only so long as the powers carried out their agreement. 
There would always be the possibility of the sub-combination of 
some of the powers, and the adventitious interests of others, causing 
a rupture of the concert upon which the whole international authority 
rested. Public opinion, representing the conscience of the majority 
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of its citizens, would of course operate in each state to influence its 
government in the direction it thought right, but the basis of the 
whole relation created between the nations would be simply treaty. 
While doing everything possible to cherish the truest and highest 
ideals, is it not just as well to recognize that for all practical pur- 
poses betwen nations contractus legem, facit? M. Tallichet may be 
right in his belief that religion, freed entirely from state control, will 
prepare the way for universal peace and harmony between the nations, 
but even if it be so it will be through the making and faithful carry- 
ing out of wise and humane treaties. 

Lord Stowell said that the law of nations was to be fotmd in great 
part in the usages and practices of nations, and a recent writer in the 
Spectator said international law was largely a matter of moral 
sanctions. It will resolve itself into agreement, express or implied. 

In what position, then, did a delegate to the Hague Conference 
find himself ? He found himself among the representatives of forty- 
five or forty-six sovereign states exemplifying diversity in language, 
government, law, and national interests generally, as great as the 
world. can know. His mission was not to negotiate a treaty with a 
friendly power, but to induce all the nations of the earth to negotiate 
a world treaty. Nor was it, as has been said, merely to induce them 
to register their agreement that the moral forces of the world had 
achieved so much in international relations in peace and war, though 
this in itself would have been a great result. It was to constrain 
them to agree to something better than treaty or practice had yet 
shown, and this in respect of a vast range of most complicated and 
delicate subjects. The magnitude and difficulty of the work, and the 
tremendous importance of the slightest advance made, must be real- 
ized before the results can be truly estimated. The questions relating 
to arbitration were perhaps of the greatest moment of any discussed ; 
for if arbitration could by general treaty be firmly established as an 
international institution, with a code of international laws and a per- 
manent international court commanding the world's confidence, most 
of the- other evils aimed at would in logical sequence disappear in 
time. One of the formidable difficulties encountered from the out- 
set was the claim of the minor states to absolute equality of influence 
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with the great powers, upon the plea that all sovereign states are 
equal. The brilliant and even vehement assertion of the claim of the 
smaller states, by Dr. Barbosa, of Brazil, was one of the features 
of the conference, and opened a question which will not be settled 
very easily or very quickly, and may prove a serious embarrassment 
in future conferences. If I venture to say anything on the subject 
before this association it is only in the way of modest suggestion for 
your consideration, and because it has been assumed by some writers 
that the granting of voting powers to the representatives of minor 
states was in effect a recognition of their claim to equality. Sir 
Henry Maine says this equality of sovereign states was never uni- 
versally acknowledged until the doctrines of the Grotian school had 
prevailed. He adds: 

If the society of nations is governed by natural law, the atoms 
which compose it must be absolutely equal. 3den under the scepter 
of nature are all equal, and accordingly' commonwealths are equal if 
the international state be one of nature. The proposition that inde- 
pendent communities, however different in size and power, are all 
equal in the view of the law of nations has largely contributed to the 
happiness of mankind, though it is constantly threatened by the 
political tendencies of each successive age. It is a doctrine which 
probably would never have obtained a secure footing at all, if inter- 
national law had not been entirely derived from the majestic claims 
of nature by the publicists who wrote after the revival of letters. 

Thez'e will be a natural reluctance to wound the sensibilities of 
the smaller states, but the question will have to be discussed, and 
much discussed. In all the attributes of sovereignty and in terri- 
torial integrity they enjoy equality, whether this equality came to 
be recognized through the doctrine of the lex natural or through 
other less abstract motives connected with the balance of power. But 
the argument that because each in its own sphere enjoys independence 
and sovereignty the least should have equal influence with the greatest 
in the world's general affairs, and in particular in the establishment 
of an international tribunal of arbitral justice, is obviously fal- 
lacious. The pretension that the claim of the minor states was that 
of right against might had the merit of rhyme, but nothing else. 
In the titular equality of sovereign states, is all the real inequality 



97 

to be forgotten ? The immense inequality in population, in material 
resources and contribution to the material progress of the world, in 
the development of juridical science, in their experience of inter- 
national relations, and, not least, the inequality resulting from the 
instability of their own governments, must be considered in deter- 
mining the influence they are" rightfully entitled to exert in a world's 
congress. 

The world is not without examples, even in the most highly civ- 
ilized nations, of states enjoying equality and independence within 
their own autonomy, and yet exerting influence in national affairs 
according to a just and reasonable apportionment of elective power. 
Of course it is true, as said by Dr. Barbosa, that nations will never 
submit to any authorities but those which they themselves create. 
It is altogether a matter of agreement. But it will greatly retard 
progress if the establishment of the Court of Arbitral Justice is pre- 
vented by the ambitious claims of the smaller states. Their rights 
might possibly be safeguarded to their satisfaction by a provision 
that any state that has no representative upon the court should, when 
its own interests are before the court for decision, have the right of 
nominating a judge ad hoc. This would obviate the possibility of the 
interests of minor states being disposed of without their being repre- 
sented upon the tribunal. 

Another major difficulty was voiced by the Japanese envoys — 
the reluctance to submit to a court that would decide upon principles 
of law which possibily might not be recognized or might even be 
repudiated by Japan. Thus, we hear on one side objections to the 
court until some code of international law is agreed upon, and upon 
the other side objections to any attempts to agree \ipon a codification 
until a court is established capable of giving it effect; or, in other 
words, on one side it is asked : " What is the use of an international 
court until we know what laws it is to apply 3 " and on the other 
hand : " What is the use of a code of laws if you have no court to 
give them effect ? " That one is the complement of the other is evi- 
dent ; nor can it be denied that the consideration of both must be to 
some extent concomitant. It would be very unfortunate if both were 
shelved because of difference of opinion as to which of the two ques- 
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tions .should have priority. It might be argued that the logical 
order is first to agree upon the laws and then upon a tribunal to 
apply them. Added to this is the fact that the cooperation of some 
powers in the establishment of the court will probably be conditioned 
upon the antecedent agreement as to the laws. On the other hand, 
there is a body of principles sanctioned by the positive agi-eements of 
most nations, and by their tacit agreement as evidenced by their 
practice, which the court, if created, could at once apply. And it is 
probable that the questions submitted to the court would principally 
relate to the special class of differences which the convention declared 
susceptible of being submitted to obligatory arbitration without 
restriction, viz, " those relative to the interpretation and application 
of conventional stipulations." If, therefore, agreement cau be 
secured to create the International Court of Arbitral Justice, its 
beneficent influence will be immediately felt, and the most important 
advance in history will have been made in international law. 

Until such a court is created can any progress be made in the other 
question so closely related to it, that of codification ? Dr. Oppenheim 
(International Law, Longmans, 1905) has a brief but instructive 
chapter upon it. Discussing the objections to codification generally, 
he inclines to the view that there is a tendency after codification to 
adhere to the letter rather than the spirit, but he admits that history 
has given its verdict in favor of codification; that by it many con- 
troversies have been done away with ; that by it the science of law has 
always received a new impetus ; that a more uniform spirit is intro- 
duced, and that many mortifying branches and principles have been 
cut off. He deals tersely with the objections to the codifying of 
international law. First, as .to the differences in languages and 
technical terms; this objection might with equal force, he says, be 
raised against all treaty making between nations, yet it has never 
been found to present insurmountable difficulties nor to prevent the 
concluding of such treaties as the nations desired to make. The 
second objection, that codification would cut off all organic growth 
and development of international law, he shows could be met by 
periodical revision. Regarding the third objection, that an inter- 
national court, with power to enforce its verdicts, is indispensable to 
an uniform interpretation, he says : 
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If there is a law of nations in existence in spite of the nonexistence 
of an international court to guarantee its realization, I can not see 
why the nonexistence of such a court should be an obstacle to codify- 
ing the very same law of nations. It may indeed be maintained 
that codification is all the more necessary as such an international 
court does not exist. For codification of the law of nations and the 
solemn recognition of a code by a universal law-making international 
treaty would give more precision, certainty, and weight to the rules 
of that law of nations than they have now in their unwritten con- 
dition. 

Two other hindrances to the cause of arbitration can be merely 
mentioned: First, the assumption, which seems to be general that 
in the most favorable aspect of it the scope of arbitration is limited, 
and that there are many international differences which do not lend 
themselves to judicial formula? and are not susceptible of decision 
upon judicial principles. I venture to suggest that this assumption 
ought to be reconsidered. There is no radical reason why questions 
relating to national honor and vital interests could not be arbitrated. 
Perhaps the real reason of this reservation from arbitration, which 
as I said seems general among writers and diplomatists, is that every 
nation desires to prescribe and if necessary to maintain its own 
" sphere of influence." In most questions the controversy will be 
resolvable into whether or not there has been international aggression 
which ought to be possible of settlement upon appeal to principle. 
Second, a reluctance to submit to arbitration owing to the admixture 
of diplomacy and arbitration. This was frankly, and I think justly, 
discussed by General Harrison in his Venezuelan argument. The 
two proceed according to different methods and different principles, 
•and the sooner diplomacy and arbitration are quite separated the 
sooner will the world feel that it can invoke arbitration without 
danger ; that interests may be sacrificed to expediency and compromise 
in the no doubt laudable desire to preserve the peace. 

But I am already exceeding the time allotted to me. The estab- 
lishment of an international court and the adoption of an inter- 
national code naturally could not be accomplished in a few months' 
congress, but great progress was made in the direction of both. The 
differences of opinion expressed and the limited l-ange of the positive 
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conventions, that the critics find so disappointing, is evidence that 
the congress was conducted with frankness and sincerity and that 
the progress made was real and not illusory. Notwithstanding the 
testimony of history that civilization advances by evolution rather 
than revolution, there are always many who clamor for the latter. 
Because no convention was adopted providing for obligatory arbi- 
tration, what was achieved is belittled. I can not now discuss the 
conventions, with which you are familiar, but I may be allowed to 
say that I believe the significance and value of the formal recognition 
of the principle of -obligatory arbitration can scarcely be overesti- 
mated. Its natural effect will be to prepare the way for the negotia- 
tion of an obligatory arbitration treaty, if not by all, by a majority 
of the great powers, and in the meantime, if I may so express it, it 
has established more securely than ever before an overwhelming pre- 
sumption in favor of arbitration. 

Not because there is no reason why it should be particularly 
unpopular before this audience, but because it is an indisputable 
fact, I feel that I may without indelicacy refer to the great influence 
of the representatives of this nation at the recent conference. Mr. 
Choate, General Porter, and the other delegates went to it with great 
experience in diplomacy, with a full realization of the difficulties, 
but with a high purpose not only to achieve concrete results but to 
establish ideals, supported by the consciousness that the nation they 
represented would endorse the position that national greatness may 
have some higher purpose than triumph of arms; that truth and 
right are greater than even victory, and that in the silent progress of 
time the sublimated intelligence of mankind will do reverence to 
.those men and those nations who could distinguish between force, 
and principle, and whose aspirations and genius were the advance- 
ment of justice and freedom. 

The Chairman (Mr. Gray). I suppose the general subject is 
open to any further remarks, if any members wish to make any. 

Mr. S. Gurgel do Amarax, of Brazil. Mr. Chairman: I am 
the counselor of the Brazilian embassy to this country. I beg leave 
to sav a few words regarding the masterful address just delivered by 
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the honorable gentleman from Canada. He discussed in a thor- 
oughly interesting manner the inequality of states based upon the 
difference of populations, of magnitude of interests, or territorial 
extension, etc., of the several states of the earth. In order to con- 
tribute, as a Brazilian citizen, as much as possible, to the elucidation 
of the attitude of the Brazilian delegation at The Hague, I beg 
to say that the views of the Brazilian Government — those of its 
delegates at the Hague Conference, and those of the large majority 
of the twenty-five million people inhabiting Brazil — were chiefly 
for the formal recognition of the undeniable sentiment that prevails 
nowadays, namely, the juridical — mark well, the juridical — 
equality of all the states of the civilized world. 

The Chairman (Mr. Gray). Are there any further remarks? 
If not the Chair will give the following notice: The Executive 
Committee of the American Society of International Law desiring 
to continue the publication of the Journal at its present standard of 
form and quality, respectfully invites subscriptions to a special pub- 
lication fund, to be devoted solely to the purpose aforesaid. I need 
not say to the members of this Association, all of whom must be 
familiar with the publication of this Society — the Journal of 
International Law — how important it is that its work should be 
continued, and if possible extended. It has come to us almost 
ex gratia; it has cost us little or nothing, and we would all regret 
to know that its work was interfered with because of the want of a 
small contribution which would continue and extend its influence. 
I know of no work — certainly no journal — devoted to this subject 
which has exhibited so much of ability and contributed so much of 
instruction to the students of international law as the Journal of 
this Society. There are a number of blanks here for the use of 
those who wish to contribute some small amount to the end I have 
mentioned. 

After the adjournment of this meeting the Board of Editors will 
have a session in this room, or some adjoining room. 

[Upon motion, the Society thereupon, at 9.45 p. m., adjourned 
until Saturday, April 25, at 10 o'clock a. m.] 



